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SESAC, Inc. (“SESAC”), pursuant to §251.55(a) of the rules, 37 CFR, hereby petitions
the Librarian of Congress to modify the determination of the Copyright Arhitration Royalty Panel
in this proceeding, filed with the Copyright Office on July 22, 1998. SESAC's pétition seeks
modification of a single statement in footnote 10 on page 6 of the Panel's Report in which the

Panel, improperly in SESAC’s view, purported to make a finding with respect to the percentage

of PRE’s music use from the SESAC repertory.!

TS
. -

! Footnote 10 provides in its entirety: “Collectively, ASCAP and BMI represent the vast majority of
songwriters, composers, and publishers whose copyrighted musical works are performed by Public Broadeasters. The
reperiory of the third performing rights organization, SESAC, not a party to this proceedz’r:g, camprises only about
one-Half of one percent of PES's music use, W.D. of JAFFE 3, 1.2, Indeed, the impressive maket share enjoyed by
ASCAP and BMI have subjected each to antitrust scrutiny resulting in federal consent decrees governing certain
aspects of their operations and the creation of a “rate court”. $a¢ e.g., U.S. v, ASCAP, 1959 [siv]-51 Trade Cas.
(CCH) 962,595 (S.D.N.,Y. 1950); U.S. v. BMI, 1966 Trade Cas. (CCH) 171,378 (Dec. 29, 1996) (emphasis
supplied).” SESAC petitions herein for modification of only a portion of the hightighred statement — see Conclusion,

infra.
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SESAC respectfully suhmits that fhe statement hy the Panel in footnote 10 regarding
SESAC'S music share on Public Broadcasting should be stricken [rom any Report {inally adopted
by the Librarian for thé following impottant reasons.

@ Approving such a purported finding woulci represent a fundamental deprivation of the
due process rights of SESAC as a settling party in this proceeding. The statement in footnote 10
lcaves the unw?rrantcd impression that the Panel determined what would have been the central
contested fact at issue in any pro&eedingbetween SESAC and FBS, had SESAC’s claim not been
settled. Yet the issues between SESAC and PBS wer:e settled and, having settled its claim, SESAC
was not present before the CARP and was therefore unable to submit evidence partinent to, or to
cross-examine the bagis for, such a purported finding. (Point I, infra)

(i) "L'me Panel's purported finding was insufficiently supported in the record, inter alia,

‘because SESAC’s absence from the proceeding in the context of its confidential settlement

rendered the record materially incomplete. SESAC was not pfesent-to submit evid;:nce to the
CARP with respect to the issues that had been settled as b'gtween SESAC and PBS, Not, unlike
the non-settling parties who were present before the CARP, did SESAC have access to, or
occasion to review, o cross-examine, to challenge or to undertake to rebut those submissions that

the Panel deemed ceniral to its music share findings with respect to the non-settling pasties? -

2" Not only does SESAC believe that the Panel's statement regarding SESAC was insufficiently supported
in the record, but SESAC firmly believes that the Panel’s finding was incorrect in understating SESAC’s music use
by Public Broadcasting. Accordingly, if SESAC had chosen to litigate with PBS rather than to settle its claims,

SESAC would most cettainly have contested the testimony of PBS’s expert with respect to SESAC’s music use based
on various indicia not present or cross-examined in the record due to the SESAC"s absence from the proceeding before
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(Point I, infra)

(iif) In any event, in the circumstances, the Panel's reference to SESAC's alleged music
shars was irrelevant and unnecessary to its determination of the disputed claims of the non-settling
parties — as the Panel itself ultimately and expressly concluded.  (Point IH, infra)

~ *(iv) Finally, approving such a purported finding in the Panel’s Report would sevefely
prejudice SESAC, and would deter other parties in fitture CARP proceedings from entering into
parﬂal settlements wherever there was any possibility that the settling party might be prejudiced

by its absence from the unsettled aspects of the proceeding.  (Point IV, infra)

As one of the three U.S. performing rights organizations, SESAC has historically

participated in all compulsory license proceedings with respect to music performing rights in the
Copyright Office, before the Copyright Royalty Tribunal and most recently before the CARPs.
Specifically, beginning January 1, 1978, pursuant to Section 118 of the 1976 Copyright Act,
SESAC has participated in ¢very previous compulsory licease proceeding involving non-

commercial educational broadcasting. See 1

Rates and Terws, Docket No. CRT 922 PBRA (57 FR 60954, December 22, 1992): 1987

the CART'. Of course, in this petition SESAC does not and cannct challenge the correctnegs of the Panel's finding
on the merits for the very reason that it would be inappropriate and indead tmpossible for SESAC 1o attempt at this
juncture in the proceeding to reopen the rocord in ordet to test the correctress of any finding by the Panel, For the
same reason, we respectfully submit that it was inappropriate for the Pane} %o purport to make and, as we demonstrate
hercin, it would be inappropriate for the Librarian to affirm, an unnecessary aod unsupported determination regarding
SESAC’s music use by Public Broadcasting under these ¢ircumstances,
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Broadcasting Terms & Rates of Royalty Payments (43 FR 25068, June 8, 1978).

SESAC became a party in (hiy proceeding, baving duly and timely filed its Notice of Intent

to Participate, pursiiant to 37 CFR 251.45(a), on December 12, 1996. Thereafter, SESAC, NPR

and PBS were able to reach a privately-negotiated, confidential settlement and the Copjright
Office was so advised by Notice of Settlement filed on October 1, 1997, see 62 FR 63502
(December 1, 1997). As a conscquence, because its claims had been settled and entirely resolved,
SESAC did not participate in the just-concluded CARP, although NPR and PBS did participate due
to their failure to reach voluntary settlements with ASCAP and BMI.

In similar circumstances, in the 1990 - 1992 Cable Distribution proceeding, the Librarian -
not only considered but granted an application to modify the determination of the CARP,
submitted by parties to the proceeding that had seutled and therefore did not participaws in the
CARP. In that proceeding, the settling parties who sought to modify the Panel’s determination

argued that they had “a significant interest in the accuracy of the Librarian’s final determination”

due to “certain factual errors and omissions” in the Panel’s ruling. The Librarian acceptad rwo

of the settling partics" requested modifications, while considering the third in making its final

determination. See mwmmggmmwmmm Docket No. 94-3
CARP-CD-50-62 (61 FR 55653, October 28, 1996)(acting wpon letter petition of August 2, 1996
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submitted by National Public Radio, SESAC, ASCAP and BMI).?
Sirnilarly here, as a settling party to the proceeding SESAC has a significant interest in
assuring that the Librarian’s final determination not include an unnecessary and prejudicial linding

regarding SESAC, unsupported by any record in which SESAC had an opportunity to participate.

In this proceeding, consistemt with each of their previous license renewals, SESAC, NFR

and PBS agreed that theit voluntary settlement with respect to fees for the 1998 - 2002 period
would be deemed confidential. Pursuant to this lon"'gstanding past practice, which was in accord
with the consistent practice of BMI as well, the license fees paid by PRS and NIfR to SESAC had
never been publicly revealed and this confidential tweaument was again agreed upon with respect
to the new license period.

However, the setilement agreed to between SESAC and PBS for the most current period
was unlike their settlements for the prior periods in one significant respect, because at the time
SESAC and PBS reached agreement o, their settlement for 1998 - 2002, it was understood that

PBS had been unable, for the first time in twenty years, to reach a settlement with ASCAP and

* The Librarian's rejection of the petition to modify of EchoStar in the 1996 Satellite Rate Adjustment .
Proceeding it not inconsistent. In that proceeding the Librarian raasoned that &o long as it has filed a Notice of Intént.
Tt Pamclpate a party to the proceeding has standing to file a petition to modify a Panel’s report. As the Register there
: noted in her racommcndamnq to the Lihrarian, see Final Rule and Order in the

, Docket No, 96-3 CARP SRA, Federal Register, Vol. 62, No. 208, $5753, a. 14
“FehoStar lacks standing to ﬁIe a patition to modify the Panel’s determination ..., Section 251.55(a) of the rules, 37
CFR provxdes that only parties to the proceeding may file petitions to modify, and makes no provision for nonpames
Rchn&tar, thangh a member of, and represented by SBCA,, wis not 2 patty to this proceedmg because it did net file
a Notiée of Intent to Farticipate as required by the tules. See 37 CFR 251.45(a).” (emphasis supplied)
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BMI. Accordingly, the settling parties contemplated that PBS would be required to litigate the
claims and music shares of ASCAP and BMI before the CARP. SESAC was thus appropriately
concerned that its intcrests should not be prejudiced in any proccedings in which it would not be
present.

For this reason, in addition to the standard non-disclosure agreement, SESAC and PBS
further agreed' that PBS should take all reasonable steps to protect SESAC from involvement in
the CARP, including that PBS would not affirmatively disclose information regarding the SESAC
settlernent except it required in rebuttal to the direct testimony of ASCAP or BMI. As discussed
below, PBS subsequently honc:;red its obligation to give SESAC notice of any effort to introduce
the confidential settlement agreement in the CARP. 'However, PBS did affirmatively put into the
record, through the testimony of an expert witness, an allegation regarding SESAC’s purported
music share on Public Broadcasting. Ir was this testimuny by PBS upon which the Panel expressly
relied in the challenged footnote.*

SESAC believes that in affirmatively introducing this testimony PBS acted inconsistently
with its agreement to use reasonable efforts to shield SESAC from involvement in the proceeding,
except to the extent unavoidable in order to protect its own interests  vis-a-vis ASCAP and BMI

— in the rebuttal phase of the proceeding.” We understand that PHS disagrees with this

¢ 1t is understood that BMI lso introduced certain evidence in its reburtal case, not adverted to by the Panel -

in footnote 10, that also addressed the music share issue. As discussed below, the BMI rebuttal testimony”was &iso
drawn from the same PBS database as was $aid to support the direct testimony of PBS’s expert witness. And because

" its claim had been settled, SESAC likewise had no opportunity to be heard on the validity of BMI’s conclusions based

on PBS's data, which conclusions were themselves hardly self-evident (see Point II, infra).

"5 As the proceeding unfolded it is evident that PBS concluded it had no need to introduce the SESAC
sottlernent in rebutting any submission by ASCAY or BMI.  This conclusion is seemingly confirmed by PRS’s
successful undertaking to oppose the CARP’s April 8 Order for production of the SESAC settlement (see below).
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interpretation of the settlement agreement. It is not necessary to challenge PBS’s good faith in this
regard, nor otherwise to resolve this dispute, however, in order to reach the conciusion that under
all of the circunstances the Panel’s reliance on this affirmative testimony by PBS was prejudicial
10 SESAC. For whatever reason that the challenged statement found its way into footnote 10, its
inclusion will effect a substantial injustice unless the Librarian excises the inappropriate and |

unwarranted statement from the Panel’s Report.

pptpqgn S a { :lﬂar Y!Q]angn of SESA!: 8 D!J.Q EIQQESS R.Igh.ts |

v

It is black letter law that a party’s interests' should not be determined in the absence of
notice and an opportunity to participate and to be heard on a finding potentially adverse to the
party’s interests in an action. It is beyond disputing that the result of this CARP — if the Pancl's
Report were left uncorrected by the Librarian — was precisely what the most fundamental
requirements of due process are designed to avoid. That is, in SESAC’s absence the record of the
CARP was self-evidently left incomplete and SESAC was given no notice ov opportunity to
correct, complete or challenge that record. Yet, SESAC will bave been prejudiced by the adverse,
ex parte finding of a Panel before which it had no opportunity to éppear or to be heard subsequent

tp the settiement of SESAC’S claim.

" Itis literally impossible for SESAC to undertake a meaningful examination of the adequacy
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or inadeqﬁacy of the record upon which the Panel purported to base its statement in footnote 10
regarding SESAC's share of music use on Public Broadcasting. This is because the most pertinent
of the record exhibits arc subject. in whole or in part, to protective orders and have therefore
been, and contimue to be, unavailable to SESAC which had no occasion to participate in
confidentiality agreements permitting access o the protected documents or data exchanged among
the non-settling parties and subsequently introduced into the record before the CARP.

Nonetheless, SESAC has good reason to believe that the PBS database is inaccurate .in
various regards with respect to the misidentiﬁcatign of, or failure to identify, works in the SESAC
repertory. In fact, during settlement negotiations SESAC brought to PBS's attention what SESAC
viewed as significant errors and omissions regard{ng the SESAC repertory in PBS cue sheets:
However, without access to the PBS database that was utilized in the CARP it is ﬁnpossible o
know whether such errors had or had not been commected. Iu any event, once again, we would
have assumed such contested issues were rendered moot upon settlement with FBS and they
cannot, of course, be fully &\'ploied or litigated at this juncture.

The Tibrarian need not determine, however, nor ¢ven undertake to examine, whether the
Panel’s purported finding regarding SESAC's tusic use on Public Broadcastiné wasg ¢orrect or
incorrect on the merits, in order to conclude that the Famel's statement in footnote 10. wiis

insufficiently supported in the record of this procesding. For even a cursory review of the

proceedings before the Panel demonswates that in SESAC s absence the record upon which to base )

6 As onc notble example, in preparing this petition SESAC? was not even sble to secure access to the torality
of the Direct Testimony of Dr, Adam Jaffe, the PBS expert witness whose testimony was expressly relied on by the
Pausl in its foomots 10 statoment rezarding SESAC. Moreover, SESAC has had no access to the underlying PBS
music use database upon which the Jaffe westimony and the BMI rebutta! testimony were both based — see below.

8



l

any ﬁndi_né as td SESAC’s share of music on Public Broadcasting was clearly incomplete and
grossly inadcquate.

The Panel began its analysis of the relative ASCAP and BMI music shares with the
following most significant observation:

“The parties [i.e., ASCAP, BMI and PBS] devoted considerable
hearing time and effort attacking other parties’ music use analyses,
Indeed, each analysis is vulnerahle to legitimate criticism with
respect to both the methodology employed and the data used. See
generally PB PFFCL 57-66; ASCAP PFFCL 92; BMI PFFCL 47-52.
See alse W.R. of Jaffe (no commonly accepted indicator exists to
quantify use of music or relative shares ¢f music).™ (Panel Report
at 31y

)

If the positions of each of the participating, non-settling parties — who as the Panel noted
hiad “devoted considerable hearing time and cffort attacking the other parties’ music use analyses”

— were recognized by the Panel as being “vulnerable 1o legitimate criticism with respect to both

- methodology employed and data used,” then the most serious question rust surely be raised as

to the adequacy of the record before the CARP with respect to SESAC’s relative music share, It
is self evident, we respectfully submit, that there cannot possibly be a sound hasis which the
Librarian couid properiy affirm for the Panel to have purported (o make « definitive finding
regarding the .issue of SESAC’s music share on Public Broadcasting — an issue that would

likewise have been vigorously contested by SESAC but for the settlement that had rendered the

issue moot and therefore (at the very most) incompletely developed in the record. e e

There arc numerous key aspects of the record that were clearly undeveloped or
inadequately developed because of SESAC’s absence from the proceedings before the CARP.
" For example, the Panel relied centrally upon the PBS music data analysis, which the Panel
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in the end found to be “the most credible and reliable.” Although we cannot know for certain,
Muse the data has never been made available to SESAC for any purpose. we take it that this was
the same database that FDS had expressly refused to provide to SESAC in connection with its
voluntary negotiations prior to the CARP proceeding. During those negotiations SESAC sought
to challenge specific inac_curacies in PBS éue sheets and other music use data but was advised in
no uncertain terms that access to the PBS dg;abase would be at the price of litigation if a settlement
could not be achieved. Cerminly it is clear that SESAC never had an opportunity even to review
— mucil less t(:) devote “considerable ... time and effort” to aitacking or criticizing — this PBY
data, the costl of which we.'are advised would have been in the tens if not the hundreds of
thousands of dollars for cbmputer time and expért"economic analysis.” And so the state of the
record with respect 1o this pivotal database on which the P_anel ultimately relied was clearly
suspect, at Ieast with respcét to its application 10 SESAC as a settling party that never had an
opportunity to examine or undertake to rebut the database.

~ Relatedly, the Panel may also have considered certain rebuttal testimony submitted by BMI
that was also developed direc_tly from the PBS database. However, it is evident that any reliance
on BMI's r.:onclusions, in the absence of SESAC’s presence to review and to challenge either the

PBS database or the BMI analysis derived therefrom would — at least vis-a-vis SESAC - also be

7 Sueh prohibitive costs, in relation to SESAC's relatively stnall mnsgie share an Puhlia anadéastfrig, ware

- another factor in SESAC'¢ decision to settle with NPR-PBS rather than to spend more in litigating the contested issues

than the NPR-PES license was projected to be worth to SESAC — even if based on a fair and supportable SESAC
music share. SESAC's concerns regarding the prohibitive costs of participating in the CARP would have been further
validated under the Panel’s ruling ordering the equal division of costs among the three remaining parties. Wern 2
relatively small participant like SESAC required to pay an equal share of the costs of the entire proceeding (2.8,
one quartsr of the costs had SESAC litigated its claim rather than setiled here), surh 2 rule would surely deter parties
like SESAC from participation in fitiwre CARPs,
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fundamentally suspect. This is especially so in light of BMI's acknowledged multiple
manipniations of the PRS data (to which data SESAC has of course never had access) that are, to

say the least, far [rom sell-evident or sell-cllectuating,.

Thus, according to BMI’s expert, at least the following operations were performed on the

PBS datdbase in order for BMI to massage the data and arrive at its uncross-examined assertions
regarding the SESAC music share on Public Broadcasting:

- BMI apparently uscd PBS data previously provided to ASCA's
economist, Dr. Jaffe, who BMI’s expert Dr. Bruce Owen claims
“did not present any testimony on the respective share music shares
of BMI, ASCAP and SESAC ... though his undetlying data
included information from which it is possible to make this
calculation.” Again, having not participated in the CARP, SESAC
is unable to speculate as to how Dr. Jaffe was able to support his
suggestion regarding SESAC’s music share upon which the Panel
uitimately based its purported finding in footnote 10 if, as Dr. Owen
asserts, Dr. Jaffe had not presented any testimony on respective
music shares;

- The PBS database was apparently limited to “PBS National Feed.”
Iaving not participated in the CARP, it is not known to SESAC
what programming the “PBS National Feed” includes or excludes
from the analysis, and the extent to which excluded programming
containg performances of music in the SESAC repertory;

- The PBS data apparently included program information and cue
sheets, which the BMI expert had an opportunity to
comprehensively review, which was then apparently supplemented
by 1992 cue sheet information added from ASCAP’s own sample of
cue sheets, to none of which did SESAC have any access;

- The BMI expert, as well as the ASCAP expert, apparently had an
opportunity to fill in music vse information where it was missing in
this data, a process into which, obviously, SESAC had no input
despite its knowledge of errors in the PBS cue sheets regarding
SESAC’s repertory, and despite SESAC’s longstanding problems
with other performing rights organizations in terms of
misidentification of SESAC repertory in their databases. There is
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no reason to expect that ASCAP or BMI would have had any
occasion or ability to fill in missing music use information related
to the SESAC repertory;

- The BMI expert then apparently utilized used a further series of
arbitrary manipulations in order to complet his analysis of music
shares. Thus, where cue sheets were missing for some but not all
episodes he apparently assumed equal music usage in missing cues
- an assumption potentially disadvantageous to a small performing
rights organization such as SESAC with potentially relatively
sporadic music use from program to program; where cue sheets
were missing for all episodes in an entire series he apparently
assumed averages from similar type of programrning — again, an
assumption potentially disadvantageous to SESAC whose significant
music might by this means have.been entirely excluded from a
missing series, which we believe may in fact ‘uave ocenrred; and
similar assumptions were made for missing program types — again
potentially to SESAC’s disadvantage,

- Finally, BMI’s expert then apparently performed yet another
operation on the database of ASCAP’s expert who had supposedly
excluded all cues that were purely SESAC; so that the BMI expert
allegedly had to add back into the data SESAC cues, along with
public domain and music with “unknown” affiliations — surely an
operation in which SESAC would have an interest, but for its
absence from the procecding.

All such elaborate operations and manipulations of the data, as the Panel itself noted, Wére
either vigorousty cont'cste.d - ;)r at least were avdilable 1o be contested — as among the non-
settling parties who were present before the CARP. And as the Panel concluded, even as to those
active parties, the record was left far from clear regarding the validity and conclusions to be
reached from the data as so manipulated and presented. In SESAC’s absence from all of this - |
record-making and rocord-analyzing activity it borders on the absurd to suggest that this contested
record could faitly be held to support any definitive statement by the Panel regarding SESAC’S

music share on Public Broadcasting.
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whatever to comment upon, or to suggest any finding by the Panel regarding, SESAC’s share of

In the end, the Panel also accorded pivotal significance to the i)attem of prior settlements
between ASCAP, BMI and PBS. Thus, the Panel reviewed at length (Report at Pages 32-34) the
history of fees negotiated by ASCAP and BMI with PDS from which the Panel considered itself
able to find a “consistent division of fees” that the Panel concluded “reflect[ed] the parties [sic]
perception of respective music use shares,” Once again — and in stark contrast — the state of the
Record before the Panel on this issue, as the Panel itself noted in its April 8 Order (see Point III,
infray, was devoid of any information regarding SESAC's prior confidential settlements with PBS.
After BML cha_nged its methodology.and the Panel determined that it no longer had a need for
avidcncé as to the “SESAC rate,” the record in the CARP remained dew}oid of this crucial piace

of evidence that the Panel considered vital to its determinations as to ASCAP and BML

The purported finding regarding SESAC'’s share was not only violative of SESAC’s rights

to due process and unsupported in the record, but it was also unnecessary to the Panel’s ultimate
determination. The contested issues before the CARP concerned the setting of license fees for
ASCAP and BMI — not for SESAC - because SESAC had seitled its claims with PBS. Indeed.

the Panel’s ultimate determination, and its chosen methodology, confirm that there was no need

music use on Public Broadcasting.

-Thus, as SESAC understands its ultimate decision, the Panel’s methodology was rather
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simple. The Paﬁel chose to adopt the Copyright Royalty Tribunal’s 1978 determination of the
ASCAP/PBS license fee as the baseline for the “fair market value” of PBS music license fees. It
then adjusted the 1978 fair marker value based on the growth in PES “revenues”™ (as the Pane]
defined them) between 1978 and 1996, ‘Lo determine ASCAP’s license fee the Panel then adjusted
for what it found to be the “decline in ASCAP’s share of total ASCAP/BMI music usage” by PBS.
(Panel Report at 26). Using the ASCAP 1978 fair market value also as the benchmark for BMI,
and awarding to BMI a fee representing “current 3§% RMT shate of total ASCAP/BMT usage,” the
| Panel derived BMTI's awarded foc, -

In sum, for purposes of its ultimate calculation of fees awarded 10 ASCAP and BMI, the
Panel neither refied upon — nor was it in any fashio"n required to determine — SESAC’s share of
music on Public Broadcastiﬁg.

Significantly, prior to the issuance of its ruling, the Pancl had occasion to f.oc,us on the
questionn of SESAC’s absence from the proceeding, the unavailability of e‘vidence'regarding
SESAC’s music share on Public-Broadcasting,. and the question of the confidentiality of the
SESAC/NPR/PBS settlement. The subsequent resolution of the Panel’s April 8 Order gives
further support to a conclusion that no determination of SESAC’s music share on Public
Broadcasting was required by the Panel in order 1o resolve the ASCAP and BMI license fee issues.

(A copy of the April 8 Order is annexed to this Petition as Exhibit A.)

The Panel’s April 8 Order reveals that there came a time toward the end of the CARP
proceeding Whén the Panel expressed its concern with the state of the record regarding support for
certain of the methodologies proposed for the detcrmination of ASCAD and BMI license foes. The
Panel recognized that SESAC Was uot participating in the procesding due to its settlement and that
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there was no evidence before it of the SESAC/PBS settlement or of “[tthe SESAC rate” in relation
to the “BMI/ASCAP relative share of music used by Public Broadeasters.” (April 8 Order at 2)
The Panel’s couceru arvse because BMI was at that point in the proceeding proposing as one
alternative methodology that its license fee be set at “not less than 38.6% of all the total fees set
for (or voluntarily agreed to be paid to) ASCAP, BMI and SESAC by the PBS stations (emphasis
supplied).” For this reason, the Panel expressed its desire for information regarding the SESAC -
settlement and ordered its production.

In response to the Panel’s Order, and in compliance with its agreement to assure that
SESAC have an opportumty to be heard in the event of any effort to comnpromise the
confidentiality the SESAC/NPR/FPBS settlement agreement P38S notified SESAC of the Panel’s
Order. On April 27 SESAC’s General Counsel wrote to PES's trial counsel stating SESAC's
position regarding the need 1o preserve the confidentiality of ¥ agreement and emphasizing the
harm to SESAC were the settlermnent agreement to be revealed or were any other prejudicial finding
or ruling made with respect to SESAC in the proceeding:

“For SESAC’s part, another significant factor in settling with NPR-
PBS was to avoid costly participation in the CARID. At the same
time SESAC wished to avoid being prejudiced 23 s absence from
the proceedings to the extent that revelation of ne seulement might
lead to any prejudicinl finding or ruling wish respect to SESAC
withowt an opporwnity for SESAC to participar im or conlest such
a finding or ruling (emphasis supplied).™ (A <opy of SESACs
April 27 letter is Annexed as Exhibit B) -

Although SESAC did not participate further in the proczeding. we are aware that, upon its

further review of these issues, the Panel withdrew is QOrder for production of the
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SESAC/NPR/PBS settlement agreement. SESAC was advised at the time that a pivotal factor in
the Panel’s change of view was RMT’s decision to modify its altexrnative feé methadology by
entirely eliminaring SESAC from the equution. This decisive change of circumstances, eliminating
the need for the Panel to consider or make a detenpination regarding SESAC’s fees or music
share, is confirmed in the Panel’s Report (at 12):

“BMI initially urged the -fanel to set 4 license fee for BMI which is

not less than 38.6% of the combined fees payable to BMI, ASCAP.

and SESAC bur subsequently modified its methodolegy to reflect a

minimum request of 42.5 % of all fees payable to BMI and ASCAP.”

(emphasis supplied) '

In sum, whether or not the Panbel had at one ;':'oint in-time expected that evidenc}e regarding’

“the SESAC rate” would be critical to its determination, the Panel clearly chapged its mind. In
the end, the Panel never obtained nor had before it evidence of the SESAC/NPR/PES sctilement,
nor did it further seek to explore to relationship between the SESAC rate and the BMI/ASCAP
relative share of music used by Public Broadcasters. Accordingly, when the Panel purported to
make a statement in footnote 10 regarding SESAC’s “music share on PBS,” its observation in that
regard was both unsupporisd in the record — by the Panel’s own prior acknowledgment in the
April 8 Order regarding the complete absence of SESAC evidence — as well as being irrelevant,
unnecessary and gratuitous to any purpose of the Panel with respect to a determination of the
unsettled disputes between PBS and ASCAP-BMI as ultimately defined by the non-cettling .

claimants as well as by the Panel itself.
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Not only way the Panel’s statement in footnote 10 regarding SESAC’s purported share of

music use on Public Broadcasting a violation of SESAC rights to due process, not only was the
purported_ﬂnding unsupported in the record, not oniy was the finding vanecessary, but retention
of the Panel’s finding would be prejudicial to the substantial interests of SESAC and to setding
partics in future CARP proceedings.

| The purported finding would deprive SESAC, or any settling party, of the full value of its
settlernent. In this proceeding the benefit of SESAC’s bargain for NER-PBS was that SESAC
would waive its right to join with ASCAP and Bl\/iI in attempting to increa;e their license fees
from Public Broadeasting, In return, however, SESAC would be spared the qosts and risks of
litigating its share of license fees — including, of course, the risk and potential harms that could
be caused by any adverse determination on the public record of SESAC’s music share on Public
Broadcasting,

It ix notable and iropic that in its Report the Panel itself specifically addressed and
recognized the significance and gravity of such potential harms. Thus, in teaching the conclusion
that both ASCAP and BMI had voluntarily subsidized the Public Broadcaster™s rates in prior
settlements to the tune of millions of dollars, the Panel specifically found (Report at page 21) that
BMI had subsidized Public Broadcasters, particularly with respect to its 1992 - 1997 settlement, |
' ‘because “BMI feared unfavorable music share data would he made pub!ic to other licensees™ in
the course of any litigated proceeding. The same observation holds true with respect to the
SESAé settlement for the 1998 - 2002 period, notwithstanding the presumably unintended assault
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by the Panel’s statement in footnote 10 upon the very same intetests of SESAC.

Moreover the prejudice to SESAC, a far smaller entity than BM1 or ASCAP, could be
magnified by any error in the Panei's purported but unnecessary finding, Thus, it thé context of
the Papel’s statement purporting to find “only about one-half of one percent” SESAC music share
on fublic Broadcasting, an error to SESAC’s disadvantage of even one-tenth of one percent would
have as much of an impact. as a percentage of potential license fees, as an error of approximately
eight to twelve percent, respeéctively, with réSpect to the BMI or ASCAP music share findings. An
error of one percent in the SESAC share would .be‘the' équivalent of 2 200% understatement of
SESAC’s fee entitlement. Similarly, as addressed in Point III, supra, in liéﬁt of SESAC’s
relatively small share of music on Public Broadcas;'ing, the omission or misidentification of any
significant SESAC répertory in the PBS database could have a disproportionately significant
impact on the proper calculation of SESAC’s music use share,

Accordingly, by including in its final Report an unsupported and unexamined finding
regarding SESAC’s purported music share on Public Broadcasting, the Panel unnecessarily
imposed the worst of all possible results. Tt made a specific finding adverse to SESAC, while at
e same time both negating the value (o SESAC uf its settlement with NPR-PBS and. also denying
to SESAC the ability to participate in the proceeding for the purpose of contesting the adverse
finding. Such a “Jose-lose” scenario would surely deter other parties from partially settling future
cases for fear of similar prejudice to their interests in connection with any ongoing -CARP

proceeding.
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Conclusion

Tor all of the foregoing reasons, SESAC respeetfully requests that the Librarian modify
the Panel’s Report by deleting the purported finding regarding SESAC’s music use share on Public
Broadcasting in footnote 10 on page 6, so that the pertinent portion of the footnote would read,
in sum or substance: |

“Collectively, ASCAP and BMI represent the vast majority of
songwriters, composers and publishers whose copyrighted musical
works are performed by Public Broadcasters. The repertory of the
third performing rights organization, SESAC, which has entered
into @ confidential settlement of its claims with PBS and is therefore
no longer a participant in this proceeding, represents only a small
percentage of PBS’s music use, the precise extent of which the Panel
is not here called upon to determine.  Indeed, the impressive market
share ....7" '

Respectfully submitted,

SESAC, Inc.

H@wrt/ /Z KCP, Uz%da //L/e_.

Henry R. Kaufman

SESAC, Inc,

421 West S4th Street, 4th Floor
New York, New York 10019
(212) 586-3450

August 5, 1998
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BACKGROUND

In our Order of April 6, 1998, the Panel stated that Rule 25 1.46(d) reflects the cstablished
principal of administrative adjudication that finders-of-fact are affirmatively charged with a duty
to adequately develop the administrative record in order to render 2 decision suppo&ed by
cubstantial evidence. The Rule provides that the Panel “may ... call upen any party for the
production of additional evidence at any time."

The parties to this proceeding have proposed three separate flat rates pursuant to three
distinct methodologies, Two of the three methodologies require the Panel to render s
determination of the ratio of current ASCAP versus BMI music use by Public Broadcasters (L.e.,
the percentage of music currently used by Public Broadeasters which is contained in the ASCAP

repertory versus that percentage which is contained in the BMI repertory). Public Broadcasters

" propose to use rates voluntarily negotiated in the past with ASCAP and BMI as a benchmark for

L™ -

setting current xates, but, Public Broadcasters have adduced no evidence from which the Panel

can apportion rates under this methodofogy, between ASCAP aund BMI. BMI has proposed 10
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use recent commercial license rates as a benchmark for setting current rates for Public
Broadcasters. However, BMI has also urged the Panel to set a mindmunt vate for use of BMI
music by PBS television stations, which is not less than 38.6% of all the total fees set for (or
voluntarily agreed to be paid to) ASCAP, BMI, and SES_AC‘ by the PBS stations, This minimum
rate requesi is based upon evidence adduced by BMI reflecting that 38.6% of all music used by
PBS stations is contained in t.he BMI repertory. But, BMI has not adduced any evidence of the
actual rate negotiated between Public Broadcasters and SESAC, Consequently, the Panel can not
use the evidence adduced by BMI with respect to its 38.6% minimum rate proposal.

Beyond that evidence already adduced by BMI, neither BMI nor ASCAP intend to
stipulate to, or adduce any additional evidence, reflecting their relative share of Public
Broadcasters music use?. “The SESAC rate, in conjunction with the evidence already adduced by -
BMI, constitutes the ;Jnly evidence available to the Panel which reflects upon the BMI/ASCAP
rqlativa share of music used by Public Broadeasters. Accordingly, the SESAC rate is potentially
critical to the Panel's ultimate determination of rates.

ORDER
Pursuant to Rule 251.46(d), the Panel hereby ORDERS Public Broadcasters, by close of

business on April 29, 1998, to submit to the Panet a copy of the voluntary license agreemenis -

' SESAC, a third performing rights society, entered into a voluntary license apreement
with Public Broadcasters for the period at issue here, January 1, 1998 through December 31,
2002. Accordingly, they are not a party to this proceeding. See Notice of Settlement filed on
October 1, 1997, and 62 FR 63502 (Dec. 1, 1997).

2 Tr. 3005-06.
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negotiated between Public Broadcasters and SESAC, including the applicable rate terms, for the
1998 through 2002 period, or fo show cause why it can not comply with said Order or why it
should not be required to comply. Replies from the performing rights societies, if any, shall also
be submitted by close of business ou April 29, 1998,

-

30 ORDERED, April 8, 1998

Lotuus #ad’ﬂ-#&’/ P

Lewis Hall Griffith,

Chairperson
A

e 8. Gulin,
Panelist

Edward Dreyfus,  °
Panelist
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HENRY R. KAUFMAN

SENIOR VICE PRESIDENT

GENERAL COUNSEL April 27, 1998

Via Fax: 212 310 8007

Bruce Rich, Esq.

Weil, Gotshall & Manges, LLP
767 5th Avenue

New York, New York 10153-0119

Re: 96 NCBRA
Dear Bruce:

[ am writing to you in connection with the pending CARP proceeding in the above matter among
NPR-PBS, ASCAP and BMI. Specifically, you have advised that the CARP has on its own motion
requested disclosure of the agreement that was arrived at prior to the commencement of the pending
proceeding, settling the matter of license fees between SESAC and NPR-PBS for the five-year period now
under consideration by the CARP.

As you know, the SESAC/NPR-PBS agreement was specifically denominated as confidential. For its part,
SESAC sought such confidentiality because it did not consider the agreement, entered into for settlement
purposes only, to be determinative of the actual value of the SESAC license or of SESAC’s share of
musical performances in the non-commercial educational broadcasting market. Accordingly, the agreement
between SESAC and NPR-PBS provided, to the extent possible, that the settlement should not be
affirmatively introduced in the CARP or otherwise become a part of the proceeding.

For SESAC’s part, another significant factor in séttling with NPR-PBS was to avoid costly participation
in the CARP. At the same time SESAC wished to avoid being prejudiced by its absence from the
proceedings to the extent that revelation of the settlement might lead to any prejudicial finding or ruling
with respect to SESAC without an opportunity for SESAC to participate in or contest such a finding or
ruling.

We appreciate your undertaking to notify us of these developments as well as your undertaking to effectuate
our prior agreement regarding the confidentiality of the SESAC/NPR-PBS settlement. If, following further
consideration by the CARP and the parties, the matter of the production of the SESAC/NPR-PBS
agreement remains at issue, then I would appreciate your advising the CARP that SESAC wishes to be

heard on this matter, either orally or in writing, prior to any such disclosure. -

Best regards.

Very truly yours,

enry R. Kafifman
HRK/mwh

SESAC, INC. & 472 WEST 54TH STREET a NEW YORK, NY 10019 a 212-586-3450 4 FAX 212-489-5699

A http://sesac.com



CERTIFICATE OF SERVICE

I, Henry R. Kaufman, an attorney, hereby certify that I caused a copy of the foregoing
Petition to Modify Determination of the Panel dated August 5, 1998, Docket No. 96-6 CARP
NCBRA, before the Copyright Arbitration Royalty Panel, United States Copyright Office, Library
of Congress, to be delivered by overnight United Parcel Service (UPS) on this 5th day of August,
1998, to each of the parties listed on the attached service list.

Deponent is over the age of 18 years and not a party to this action.

I further certify under penalty of perjury that the foregoing is true and correct.

He (L1 f

! Hepry R. Kaufman V

Executed on August 5, 1998
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